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Welcome to the latest edition of Piper Alderman’s international publication,  
Australian Law Update. This publication is designed to keep you up to date with  
legal developments that may affect you or your clients who do business in Australia.

 
Australia and New 
Zealand to increase  
foreign investment 
screening thresholds

Partner, Simon Champion and 
Lawyer, Paul Henry discuss the 

recently announced Investment Protocol between 
Australia and New Zealand which is expected to 
commence in late 2011.

Agribusiness roundup

Partner, Simon Venus looks 
at current issues affecting the 
Australian agribusiness sector.

Twitter, suppression  
and the Courts

Partner, Tom Griffith explores 
two key developments: the 
difficulty of maintaining the 
effectiveness of suppression 

orders in the age of Twitter, and the use of Twitter 
as a live reporting tool for media organisations 
covering cases as they unfold in Court.

Centro and its  
lessons for directors

Partner, Amanda Banton,  
Senior Associate, Elisabeth Pickthall 
and Graduate Lawyer, John Boyagi 
review the decision of Justice 

Middleton in ASIC v Healey. 

Indemnity clauses in 
commercial contracts:  
How to achieve desired 
contractual risk allocation

Senior Associate, Simone Selkirk  
and Lawyer, Garrett Williams discuss 

the common pitfalls encountered with indemnity clauses 
and provide some tips on how to avoid unexpected 
consequences.

Andrew Robertson  
is appointed to Asian  
arbitral bodies

Partner, Andrew Robertson’s  
expertise in arbitration has  
recently been recognised by his 

appointments to two Asian arbitral bodies.
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Background

On 16 February 2011, the Prime Ministers 
of Australia and New Zealand signed 
the Australia-New Zealand Closer 
Economic Relations Trade Agreement 
(ANZCERTA) Investment Protocol 
(Protocol). The Protocol will increase 
the investment screening threshold 
for investments involving Australia and 
New Zealand and is aimed at further 
strengthening the close economic 
relationship between the two nations. 

The importance of the relationship is 
emphasised by data in an Australian 
Government press release which 
indicates that the combined accumulated 
investment between the two nations 
stands at over AU$110 billion. Australia 
is also the largest source of foreign 
investment into New Zealand.

The Australian Government anticipates 
that the Protocol will result in lower 
compliance costs, less red tape, improved 
certainty for investors and over half of 
all new Australian investment in New 
Zealand being exempt from screening.

The effect of the Protocol

The current Australian screening 
threshold for non-US foreign investors 
(including New Zealand investors) 
undertaking business acquisitions or 
investments in developed commercial 
property is AU$231 million. The same 
screening threshold for US investors is 
significantly higher at AU$1,005 million.  

Once implemented (the date is yet to be 
announced), the screening threshold for 
investments in Australia by New Zealand 
investors will increase from AU$231 
million to AU$1,005 million (i.e. in line 
with the threshold for US investors) and 
for Australian investors in New Zealand 
from NZ$100 million to NZ$477 million. 
In Australia, an exception will still apply  
to investments in certain sensitive sectors 
(as is the case for US investors).

The Protocol is expected to commence 
later this year following parliamentary 
examination and legislative enactments  
by both nations.

Australia and New Zealand to increase  
foreign investment screening thresholds
Partner, Simon Champion and Lawyer, Paul Henry discuss the  
recently announced Investment Protocol between Australia and New Zealand  
which is expected to commence in late 2011.

For further information contact: 

Simon Champion, Partner 
t  +61 2 9253 9914 

schampion@piperalderman.com.au 

Paul Henry, Lawyer 
t  +61 2 9253 9959 

phenry@piperalderman.com.au

...the screening threshold for 
investments in Australia by  
New Zealand investors will 
increase from AU$231 million  
to AU$1,005 million...”

“
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Agribusiness roundup
Partner, Simon Venus looks at current issues affecting the Australian  
agribusiness sector. 

Update on the Senate inquiry on 
foreign investment in Australian 
agricultural land – Committee 
recommends the Bill not be 
passed. 

The Senate Economics Legislation 
Committee has now reported on its 
inquiry into the Foreign Acquisitions 
Amendment (Agricultural Land) Bill 2010.

The private members’ Bill was introduced 
by Senators Xenophon and Milne in 
November 2010. It was subsequently 
referred to the Economics Legislation 
Committee for inquiry and report (see 
Piper Alderman’s paper – “Foreign 
investment in Australian farm land: 
domestic scrutiny is on the horizon”.

The Committee called for public 
submissions on the Bill. Eleven 
submissions were received and a public 
hearing conducted. (See Piper Alderman’s 
paper – “Update on Senate inquiry into 
foreign investment in Australian farmland”.

The Bill sought to amend the Foreign 
Acquisitions and Takeovers Act  
1975 to: 

•	 implement a national interest test to 
be applied against proposed foreign 
acquisitions of agricultural land 

•	 require any interest in agricultural land 
greater than 5 hectares to be notified to 
the Treasurer 

•	 require online publication of information 
about foreign acquisitions of interest in 
agricultural land

•	 impose penalties for not notifying the 
Treasurer of a proposed acquisition.

The ultimate conclusion of the Committee’s 
70 page report was a recommendation 
that the Bill not be passed. In making that 
recommendation the Committee’s core 
comments included:

•	 It is essential that Australia remain 
a country that welcomes foreign 
investment and continues to be an 
attractive place to invest. Any changes 
to foreign investment policy or 
legislation should be considered in this 
light.

•	 The proposed national interest test, 
applying only to agricultural land, 
would effectively create two separate 
national interest tests within the Foreign 
Acquisitions and Takeovers Act 1975, 
which could unintentionally create 
confusion for investors.

•	 The Bill’s proposed legislated national 
interest test would be inflexible and 
overly prescriptive.

•	 The current mechanism, whereby the 
national interest test is determined on 
a case-by-case basis at the discretion 
of the Treasurer, is sufficient and 
should remain unaltered.

•	 The publication of all applications, as 
proposed by the Bill, may undermine 
foreign investor confidence in the 
agricultural sector.

•	 The 5 hectare threshold would not 
be appropriate in the context of the 
Australian agricultural sector.

•	 Although there was evidence which 
suggested that the AU$231 million 
threshold for foreign investment in 
the agricultural sector would rarely 
trigger a FIRB review, the current 
data gathering and research project 
(the Agricultural Land and Water 
Ownership Survey) should be 
completed before any adjustment to 
the threshold is made. Following the 
reporting of better data, the FIRB 
figure should then be reviewed to 
allow for an appropriate threshold.

•	 The current regulatory framework 
for assessing foreign investment 
proposals is adequate, save that the 
strategic accumulation of agricultural 
land be re-examined following the 
release of the ALWO Survey.

...the proposed amendments 
which sought to tighten the rules 
around the foreign acquisition of 
Australian agricultural land are off 
the legislative agenda, at least for 
the short term.”

“

http://s2.webtemplate.com.au/bridgehead/PiperAlderman/media/files/7896.pdf
http://s2.webtemplate.com.au/bridgehead/PiperAlderman/media/files/7753.pdf
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•	 The Bill may be in breach of 
Australia’s Free Trade Agreements 
and inconsistent with the obligation 
within the OECD to progressively 
liberalise capital movements.

While there remain calls for regulatory 
change, the proposed amendments 
which sought to tighten the rules around 
the foreign acquisition of Australian 
agricultural land are off the legislative 
agenda, at least for  
the short term. 

The issue promises to remain live for 
some time to come after another inquiry 
into the FIRB regime was recently 
announced. 

On 6 July 2011, the Senate referred issues 
surrounding the FIRB national interest 
test to the Rural Affairs and Transport 
References Committee for inquiry and 
report by 30 November 2011. The terms 
of reference of the new FIRB related 
inquiry include: 

•	 how the test was applied to 
purchases of Australian agricultural 
land by foreign companies, foreign 
sovereign funds and other entities in 
the past 12 months 

•	 how the test was applied to 
purchases of Australian agri-
businesses by foreign companies, 
foreign sovereign funds and other 
entities in the past 12 months    

•	 the role of the Government, 
regulators and receivers, including 
their obligations under the 
Corporations Act 2001 and/or the 
Foreign Acquisitions and Takeovers 
Act 1975, including the role of the 
Australian Securities and Investments 
Commission, in upholding the test 

•	 the global food task and Australia’s food 
security in the context of sovereignty

•	 the role of the foreign sovereign funds  
in acquiring Australian sovereign Assets 

•	 how similar national interest tests are 
applied to the purchase of agricultural 
land and agri-businesses in countries 
comparable to Australia.

In conducting this inquiry, the Committee 
was instructed to examine ways of 
improving the transparency of decisions 
made by the FIRB under the national interest 
test and all other rules which govern its 
operation. 

Export ban on live cattle to  
Indonesia – the legislative response

The Minister for Agriculture, Fisheries and 
Forestry, Senator Joe Ludwig, announced 
on 8 June 2011 that the Government 
had suspended the export of live cattle 
to Indonesia until new safeguards are 
established for the trade. The six month 
ban followed a public backlash in Australia 
over footage aired on national television 
on 30 May 2011 showing the inhumane 
treatment of live cattle destined for slaughter 
in Indonesia.

Within two days of the Four Corners 
program going to air, an Order was made 
under section 17 of the Australian Meat and 
Live-stock Industry Act 1997 prohibiting the 
holder of a livestock export licence from 
exporting livestock to 12 listed places in the 
Republic of Indonesia. Section 17 authorises 
the Secretary of the Department of 
Agriculture, Fisheries and Forestry to make 
orders to be complied with by the holders 
of export licences under the Act.

The initial limited ban was followed by 
a blanket prohibition on the export of 
livestock to Indonesia. The legislative basis 
for the ban was twofold:

•	 an Order under regulation 3 of the 
Export Control (Orders) Regulations 
1982 – the Export Control (Export 
of Live-stock to the Republic of 
Indonesia) Order 2011

•	 an Order made under section section 
17 of the Act - the Australian Meat  
and Live-stock Industry (Export 
of Live-stock to the Republic of 
Indonesia) Order 2011. 

These Orders operated to suspend 
the export of livestock to the Republic 
of Indonesia (other than for breeding 
purposes) for a period of 6 months. 
The stated purpose was to enable the 
Australian Government to develop a 
robust regulatory and compliance regime 
to address concerns regarding slaughter of 
livestock (particularly cattle) in Indonesia. 

The Minister said at the time “this 
suspension will be in place until the 
Government establishes sufficient safeguards 
to ensure there is verifiable and transparent 
supply chain assurance up to and including 
the point of slaughter for every consignment 
that leaves Australia.”

Australian Law Update 4 August 2011
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On 7 July 2011 both of these orders were 
repealed by the Export Control Repeal 
Order 2011 and the Australian Meat and 
Live-stock Industry (Export of Live-stock 
to the Republic of Indonesia) Order 2011 
(No. 2). The second order provides that 
an exporter of animals for slaughter to 
Indonesia must obtain approval from 
the Secretary, who will only allow the 
continued export if satisfied that the 
holder of the livestock export licence 
has in place arrangements to ensure that 
the consignment of livestock exported 
under the approval will be the subject of 
transport, handling, slaughter and related 
operations which are in accordance with 
relevant World Organisation for Animal 
Health recommendations.

An independent enquiry into the live 
export of animals is currently being 
undertaken by Mr Bill Farmer AO. 
The enquiry is designed to ensure that 
exporters of live cattle meet the animal 
welfare standards expected by the 
Australian and Indonesian governments.

The terms of reference for the  
independent review will include:

•	 consideration of facilities, treatment, 
handling and slaughter of livestock 
exported from Australia

•	 the preparation and export of livestock 
including responsibility for compliance 
and enforcement of relevant standards

•	 the adequacy and effectiveness 
of current Australian regulatory 
arrangements for the live export trade.

Furthermore, a Senate Committee is 
currently investigating animal welfare 
standards in Australia’s live export markets. 
The committee is investigating and 
reporting into the role and effectiveness of 
Government, Meat and Livestock Australia, 
Livecorp and relevant industry bodies in 
improving animal welfare standards in 
Australia’s live export markets.

For further information contact:

Simon Venus, Partner 
t  +61 8 8205 3437  

svenus@piperalderman.com.au
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Twitter, suppression and the Courts
The rise and rise of social media platform Twitter has had all sorts of impacts  
on the administration of justice. In this article, Partner, Tom Griffith explores two  
key developments: the difficulty of maintaining the effectiveness of suppression  
orders in the age of Twitter, and the use of Twitter as a live reporting tool for  
media organisations covering cases as they unfold in Court. Both of these issues  
are of course not unique to Australian Courts, but are being faced world wide.

The UK super injunction Cases

There have been a number of high profile 
cases recently where suppression orders, 
known in the UK as super injunctions, 
have been undermined and breached by 
users of social media. 

Perhaps the most famous of these has 
been the case of the Manchester United 
Football player Ryan Giggs. Giggs had 
been granted a UK super injunction 
prohibiting publication of his identity 
in relation to allegations he had had an 
extramarital affair with a former reality 
TV star. The super injunction ultimately 
provided little or no protection. Giggs 
was named as the relevant footballer on 
Twitter, and upwards of 70,000 Twitter 
users knew his identity and the allegations, 
despite them not appearing in mainstream 
media. Finally, a UK politician, under 
the cloak of parliamentary privilege, 
named Giggs in parliament as the player 
who had obtained the super injunction. 
Within hours, the mainstream UK media 
reported on the story in all of its tawdry 
detail.

The explosion of social media, combined 
with the growing and widespread use of 
smart phones means that the effectiveness 
of suppression orders is being called into 
question both in Australia and in many 
other parts of the world. 

What is a suppression order?

Suppression orders are Court orders 
that prevent the details of civil or criminal 
proceedings being publicised. Most 
commonly, suppression orders are used 
to suppress the identities of the accused, 
the victim and certain witnesses in criminal 
cases. Different approaches to suppression 
are taken in different jurisdictions.

The justifications for suppression orders 
include:

•	 protecting victims from adverse 
publicity, particularly in sexual cases

•	 protecting witnesses, to better  
ensure they will give evidence

•	 protecting the prosecution’s 
investigation of an alleged offence,  
or connected offences, and 

•	 protecting the accused and protecting 
against an accused’s trial miscarrying by 
reason of prejudicial media reporting.

At the same time, there has been criticism  
of suppression orders in that:

•	 they unduly protect the rights of an 
accused

•	 they are the province of the rich and 
powerful only, and

•	 they offend principles of open justice.

Possible future direction

There will always be cases where 
suppression of details of individuals is 
in the public interest. Social media and 
smart phones pose a potentially lethal 
threat to the use or effectiveness of 
suppression orders. However, ultimately 
it is important to note that they are 
mere conduits for information. Someone 
ultimately needs to know the relevant 
information before it can be posted, 
and that individual must be prepared to 
breach the terms of a suppression order. 
Rather than attempting to wind back the 
technology, the answer may instead lie 
in a public education campaign about the 
issue and tougher penalties for those who 
breach Court orders. Both of these are a 
tough sell.

It is not clear how prosecution authorities 
will respond to the challenges posed. 
Prosecution authorities face difficulties  
in locating and bringing to justice those 
who elected breach suppression orders:

•	 Problems with identification - 
Twitter users and bloggers often use 
pseudonyms and multiple identities  

•	 Too many offenders in number, such 
that selecting any one offender may 
risk criticism of discrimination 

•	 The offenders may be outside the 
jurisdiction of the Courts, and 
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in question. Individual judges reserve a 
discretion to disallow use of live, text-based 
communications if such use would interfere 
with the proper administration of justice. 
The prohibition on recording Court 
proceedings and taking photographic images 
in Court remains. The existing UK statutory 
framework governing contempt of Court still 
applies.

The Australian position

The position in Australia will vary from 
State to State. There has traditionally been 
a general prohibition on the use of mobile 
phones in New South Wales courtrooms. 
It is not expected that this prohibition will 
be lifted, although with the advent of new 
technology it may be modified. Currently a 
policy exception applies to journalists who 
work for recognised media organisations, 
who are permitted to use mobile phones or 
personal digital assistants (PDAs) provided 
that such devices are:

•	 switched to silent

•	 are not used for verbal communication

•	 are only used for note taking,  
text messaging or emailing, and 

•	 the use of the mobile phone or  
PDA does not cause any disruption  
to Court proceedings.

Query whether a similar policy exception 
might in future apply to solicitors 
and barristers, who might 
similarly be permitted to 
use mobile devices in 
Court to send messages 
back to their offices or 
chambers, provided 
that they are switched 
to silent and do not 
disrupt the Court 
proceedings.

It is important to note too, that the NSW 
Supreme Court practice note allows 
practitioners to use laptop computers at 
the bar table during hearings.

The risks posed by live text-based 
reporting from Courtrooms are discussed 
in a recent Consultation Paper published 
by the Judiciary of England and Wales and 
include:

•	 technical interference with the 
Court’s PA systems and transcript 
recording equipment

•	 increased risks of jurors researching 
their cases online during trials

•	 witnesses who are out of Court may 
be informed via Twitter of what has 
already happened in Court and be 
coached or briefed prior to giving 
evidence

•	 difficulties for Court staff in identifying 
those present in a Courtroom who 
are entitled to use mobile devices and 
those who aren’t (possibly overcome 
by separate seating arrangements 
for those permitted to use mobile 
devices), and 

•	 sensitive or excluded evidence being 
immediately published to the wider 
public without pause for reflection on 
the ramifications for the fair and just 
hearing of the matter.

•	 Tougher penalties for breaches of 
suppression orders and a public 
education campaign about the role of 
suppression are tough political sells. 

However, in the face of the difficulties 
outlined above, if prosecuting authorities 
do nothing, important criminal and civil 
trials may miscarry. Traditional media 
outlets, who have historically been very 
respectful of suppression orders may 
also cry foul about having to comply with 
onerous suppression restrictions while 
new media users seemingly get off scot 
free.

We are effectively faced with a bizarre 
dichotomy, highlighted by the Ryan Giggs 
case, where a large chunk of the British 
population knew the identity of the 
footballer via Twitter or word of mouth, 
however the traditional media could not 
identify or repeat the name by reason of 
the Court’s order.

Twitter in the courtroom

Social media, and in particular Twitter, has 
also had a significant impact on the way in 
which Court proceedings are reported by 
the media.

The high profile bail proceedings against 
Julian Assange in the UK is a prime 
example of the courts coming to grips 
with the widespread use of social media. 
In an interim guidance note, Lord 
Justice Igor Judge stated that the use of 
unobtrusive, handheld, virtually silent 
pieces of modern equipment for the 
purposes of simultaneous reporting of 
proceedings to the outside world as they 
unfold in court is generally unlikely to 
interfere with the proper administration 
of justice. The Lord Justice’s guidance 
note was subject to some important 
caveats. Permission to make live text 
based communications regarding 
a Court case may only be granted 
following an application to the Court 
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3. are there any other risks which derive 
from the use of live, text-based 
communications from Court?

4. how should the Courts approach the 
different risks to proceedings posed by 
different platforms for live, text-based 
communications from the Court?

5. how should permitting the use of live, 
text-based communications from Court 
be reconciled with the prohibition 
against the use of mobile telephones in 
Court?

6. should the use of live, text-based 
communications from Court 
be principally for the use of the 
media?  How should the media be 
defined?  Should persons other than 
the accredited media be permitted 
to engage in live, text-based 
communications from Court?

For the moment, there is no easy answer. 
Australian Courts and legislators are 
watching developments overseas with 
interest. In particular, and following the 
interim guidance note, the Judiciary of 
England and Wales has commissioned a 
public consultation in respect of the use of 
live, text-based forms of communications 
from Court for the purposes of fair and 
accurate reporting. The questions posed 
as part of the consultation are as follows:

1. is there a legitimate demand for live, 
text-based communications to be 
used from the Courtroom?  

2. under what circumstances should 
live, text-based communications be 
permitted from the Courtroom?

The consultation closed on Wednesday, 
 4 May 2011 and is expected to report  
later this year.

Australian Courts and legislators are 
monitoring the developments in the  
UK with interest.

Follow us on Twitter

For more information on current  
legal issues, follow us on  
Twitter @PiperAlderman

For further information contact:

 Tom Griffith, Partner 
t  +61 2 9253 9913 

tgriffith@piperalderman.com.au
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The explosion of social media, 
combined with the growing and 
widespread use of smart phones 
means that the effectiveness of 
suppression orders is being called 
into question.”

“
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The decision focuses on the approval of 
consolidated financial statements in 2007 
by the directors of Centro Properties 
Limited (CPL), Centro Property Trust 
(CPT) and Centro Retail Trust (CRT), 
hereinafter collectively referred to as 
“Centro”. The reports fell short of 
the requisite accounting standards by 
misclassifying or omitting to disclose 
significant financial liabilities.

The subtleties of the decision have 
potentially broad implications on the 
relationship between the board and 
management, specifically relating to the 
flow and control of information placed 
before the board for consideration 
when making decisions. The onus now 
rests on the board to properly manage 
the information on which it bases its 
decisions, in the effective discharge of  
its standard of care. 

Background - The 2007  
Centro financial reports

At a joint meeting of the boards of 
the Centro entities, the directors 
unanimously:

•	 Resolved to approve the 
consolidated financial statements 
of CPL, CPT and CRT and their 
controlled entities for the year  
ending 30 June 2007

•	 Resolved that declarations be made 
in writing by the directors that:

 » the financial statements complied 
with Accounting Standards, the 
Corporations Regulations 2001 and 
other mandatory professional 
reporting requirements.

 » the financial statements gave a true 
and fair view of the financial position of 
CPL, CPT and CRT as at 30 June 2007

•	 Resolved that in the opinion of the 
directors:

 » with respect to the CPL, CPT and CRT 
2007 accounts, the financial statements 
and notes were in accordance with the 
Corporations Act 2001 (the Act) and the 
company’s Constitution, and

 » there were reasonable grounds to 
believe that CPL, CPT and CRT would 
be able to pay their debts as and when 
they became due and payable, and

•	 With respect to the CPL, CPT and 
CRT 2007 accounts, resolved that 
the Directors’ Reports and Directors’ 
Statements be approved, and that the 
statements and declarations be signed 
by any two directors and be annexed  
to the financial statements.

Misclassified liabilities

The CPL 2007 Accounts provided: 

•	 The total of interest bearing liabilities 
for CPL and its controlled entities which 
were classified as current as at 30 June 
2007 was AU$1,096,936,000.

•	 The total of interest bearing liabilities 
for CPL and its controlled entities  
which were classified as non-current as 
at 30 June 2007 was AU$2,506,815,000.

The CPT 2007 Accounts provided:

•	 The total of interest bearing liabilities 
for CPT and its controlled entities 
which were classified as current as at 
30 June 2007 was AU$1,096,936,000.

•	 The total of interest bearing 
liabilities for CPT and its controlled 
entities which were classified as 
non-current as at 30 June 2007 was 
AU$2,506,750,000

The CRT 2007 Accounts provided:

•	 The total of interest bearing liabilities 
for CRT and its controlled entities 
which were classified as current as 
at 30 June 2007 was AU$nil.

•	 The total of interest bearing 
liabilities for CRT and its controlled 
entities which were classified as 
non-current as at 30 June 2007 was 
AU$1,433,979,000.

On the evidence before him, Justice 
Middleton found that as at 30 June 2007, 
CPT, CPL and their controlled entities in 
fact had current interest bearing liabilities 
totalling AU$2,611,033,581 which were 
wrongly classified as non-current on the 
CPL and CPT balance sheets.

Further, his Honour found that as at 
30 June 2007, CRT in fact had current 
liabilities totalling AU$598,292,097 which 
were wrongly classified as non-current on 
the CRT balance sheet.

Centro and the lessons for directors
Partner, Amanda Banton, Senior Associate, Elisabeth Pickthall and Graduate  
Lawyer, John Boyagi look at the recent decision in ASIC v Healy that is likely to  
have broad implications on the relationship between the Board and Management.
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His Honour continued, stating:

 “Whilst the obligation to “prepare” it is 
placed on the entity, the directors have an 
important responsibility for the contents of 
the report. Additionally, the financial report 
which a company must prepare must 
contain a declaration by the directors that 
the financial statements comply with the 
accounting standards and give a true and 
fair view, and must contain the directors’ 
opinion as to whether there are reasonable 
grounds to believe that the entity will 
be unable to pay its debts as and when 
they become due and payable and as to 
whether the financial statements are in 
accordance with the law: s 295(4)”.

The Act therefore places a positive duty on 
directors to ensure a company’s reports 
comply with the relevant accounting 
standards, and requires that directors 
positively declare their belief to that effect 
in the form of a certificate under section 
295(4).

Section 180 of the Act imposes on 
directors a more general duty of care in 
the discharge of their duties and obligations 
with the degree of care and diligence 
that a reasonable person would exercise 
if they were a director or officer in the 
corporation’s circumstances and occupied 
the office held by, and had the same 
responsibilities as the director or officer.

Justice Middleton noted: 

 “In determining whether a director has 
exercised reasonable care and diligence 
… the circumstances of the particular 
corporation concerned are relevant to the 
content of the duty. These circumstances 
include: the type of company, the 
provisions of its constitution, the size and 
nature of the company’s business, the 
composition of the board, the director’s 
position and responsibilities within the 
company, the particular function the 
director is performing, the experience or 

skills of the particular director, the terms 
upon which he or she has undertaken 
to act as a director, the competence 
of a company’s management, the 
competence of the company’s advisors, 
the distribution of responsibilities within 
the company and the circumstances of 
the specific case”. 

Relationship between  
section 180 and section 344

ASIC alleged that the same conduct gave 
rise to a breach of both sections of the 
Act. In considering the interplay between 
the provisions, his Honour held:

 “In my view, the interplay between s 
180 and s 344 in the circumstances  
of this case is simply this:

a. The directors were required by s180 
to be diligent and careful in their 
consideration of the resolution to 
approve the accounts and reports. 

b. The directors were required by s 344 
to take all reasonable steps to secure 
compliance with the relevant provisions 
of the Act, and to at least inquire about 
any potential deficiency in the accounts 
and reports that they observed or ought 
by the exercise of the requisite care and 
diligence to have observed”.

Therefore while section 180 imparts 
a general duty of diligence and care  
in the directorship of a corporation, 
section 344 requires of directors  
more specific duties in relation to  
ensuring compliant financial reporting. 
 It appears that a failure by a director  
to observe the specific requirements  
of section 344 necessary results in a 
breach of the general requirements  
of section 180. 

Claims by Australian Securities  
and Investments Commission

ASIC alleged that the actions of the 
Centro directors constituted a breach 
of their duties under the Act, specifically 
sections 180 and 344. ASIC also alleged 
that by issuing certificates declaring that 
the 2007 Accounts were compliant, the 
directors were in breach of section 295A 
of the Act.

The legislative requirements

Section 344 of the Act provides:

1. “A director of a company, registered 
scheme or disclosing entity contravenes 
this section if they fail to take all 
reasonable steps to comply with,  
or to secure compliance with,  
Part 2M.2 or 2M.3”.

Parts 2M.2 and 2M.3 of the Act both 
enumerate in detail what is required 
of companies in the maintenance and 
reporting of financial records.

In evaluating the requirements of  
section 344, Justice Middleton noted: 

 “The director’s obligation, under s 
344 is to take all reasonable steps to 
comply, or secure compliance, with 
Pt 2M.3 (which deals with financial 
reports, directors’ reports, audit, 
reporting to members and lodgement 
with ASIC). They are under the same 
duty with respect to the financial 
records which the entity must keep 
under Pt 2M.2. If they fail to take all 
reasonable steps to comply or secure 
compliance, they contravene the Act”.
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Directors’ submissions

The Centro directors’ core submission 
was that relevant accounting rules had 
recently changed, and they could not have 
known that the misclassified short-term 
liabilities in question were current under 
those rules. The directors also claimed 
that in light of the complexity and volume 
of the information handed to them, they 
were reasonably entitled to place reliance 
on Centro management’s procedures for 
ensuring accounting/reporting compliance 
in discharge of their duties under the Act.

Two broad issues arose from the Court’s 
dismissal of that submission. First, the 
general standard of care imposed on 
directors pursuant to section 180 will vary 
according to the circumstances of the 
corporation at hand. Secondly, once the 
applicable standard of care is ascertained, 
the Board cannot rely on management 
to discharge the specific responsibilities 
associated with that standard, or blame 
‘information overload’ from management 
for failing to exercise due care and 
diligence.

The “floating” standard  
of care under section 180 

Justice Middleton held the directors failed 
to exercise the degree of diligence and 
care required of them under section 
180 in light of Centro’s particular 
circumstances, and placed undue 
reliance on company management in 
the discharge of their duties relating to 
financial reporting. Setting the tone, his 
Honour held that the importance of true 
and fair financial reporting is “one of the 
fundamental reasons” why directors are 
required to approve them. 

In evaluating what constitutes ‘taking all 
reasonable steps’ adequate to discharge 
directors’ duties under the Act, his Honour 
focussed on the circumstances of the 
relevant corporation: “What is encompassed 
by taking ‘all reasonable steps’ will differ 
depending on the entity, the complexity of the 
entity’s business and the internal reporting 
procedures within the entity”.

His Honour was clear that the test was 
fundamentally objective; that is, the standard 
of care a reasonable person in the position 
of the director would exercise in light of the 
circumstances of the relevant entity.

Turning to Centro’s circumstances, Justice 
Middleton reviewed in detail the group’s 
well-organised and extensive management 
and governance structure, including the Risk 
Management sub-committee of the board. 
In light of these circumstances, his Honour 
held that each of the directors was aware, or 
should have been aware, of the misclassified 
short-term liabilities. 

As such, his Honour held that “each director 
armed with the information available to him 
was expected to focus on matters brought 
before him and to seriously consider such 
matters and take appropriate action”. 

Unreasonable reliance  
on management

The Court rejected the directors’ 
argument that their reliance on 
information from management was 
an adequate discharge of the duty to 
properly consider the financial reports 
placed before them. 

His Honour noted that the Act places on 
the board and each director individually 
the specific task of approving financial 
statements: “Directors cannot substitute 
reliance upon the advice of management for 
their own attention and examination of an 
important matter that falls specifically within 
the Board’s responsibilities, as with the 
reporting obligations”. 

As to the directors’ claim that their 
failure was due in part to the volume and 
complexity of the information provided by 
management, his Honour placed the onus 
on the board in limiting and managing the 
information placed before it: “A board can 
control the information it receives. If there 
was an information overload, it could have 
been prevented … The complexity and 
volume of information cannot be an excuse 
for failing to properly read and understand 
the financial statements. It might be so 
for less significant documents, but not for 
financial statements”.The onus now rests on the Board  

to properly manage the information 
on which it bases its decisions, in  
the effective discharge of its standard 
of care.”

“
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In keeping with his Honour’s approach, it is 
possible that the answer will depend on the 
standard of care expected of a particular 
Board, taking into account its corporation’s 
circumstances. The higher the requisite 
standard, the more diligent the Board should 
be in what information is placed before it for 
consideration. In other circumstances, less 
pressing issues may warrant the Board’s use 
of ‘information control’, such that it is not 
distracted from more pertinent questions. 
In the case of Centro, the pressing nature of 
impending current liabilities probably meant 
related information/documents constituted 
‘significant’ information to which the Board 
should have properly turned its collective 
mind, unfettered by volumes of relatively 
insignificant information.

Regarding the issue of the certificate, his 
Honour rejected the contention that 
ensuring compliance was the exclusive 
domain of financial accountants and 
general counsel. The approach his 
Honour preferred “may come close to 
placing a burden on each director akin 
to each director having not only to take 
reasonable steps to secure compliance 
with the Act, but actually complying with 
the Act”. His Honour did not regard this 
obligation as “onerous”.

Implications for directors

The decision demonstrates the 
importance of Board-control over its 
processes and procedure in discharging 
its relevant standard of care. Directors 
should ensure that the information 
provided by management is independently 
considered and measured for compliance. 
The Board should not simply lean on 
management, but must take a proactive 
approach in filtering and examining 
what is placed before it, to the standard 
appropriate in the circumstances.

His Honour’s position hints at the 
possibility that the Board, in discharging 
its standard of care, should distinguish 
between ‘significant’ financial information 
and ‘lesser’ information placed before it 
by management. Information overload 
is not a valid excuse. By corollary, this 
raises the question: What distinguishes 
‘significant’ from ‘lesser’ documents/
information? 

For further information contact:

Amanda Banton, Partner 
t  +61 2 9253 9929  

abanton@piperalderman.com.au

Elisabeth Pickthall, Senior Associate 
t  +61 2 9253 3805 

epickthall@piperalderman.com.au
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An indemnity clause is a contractual  
transfer of risk between two contractual 
parties generally to prevent loss or 
compensate for a loss which may occur  
as a result of a specified event.

Introduction

Indemnity clauses play an important role 
in managing the risks associated with 
commercial transactions by protecting 
against the effects of an act, a contractual 
default or another party’s negligence. The 
normal tendency is to seek an indemnity 
which will protect a party to the greatest 
possible extent against liabilities arising 
from the actions of another. Care 
should be taken with drafting indemnity 
clauses as, by reason of the breadth of 
commercial arrangements and often the 
complexities of the contracts themselves, 
the resulting interpretation of an 
indemnity and the manner in which it 
operates may in fact be very different to 
that which the parties thought they were 
agreeing.

We set out below some practical drafting 
tips and identify how to avoid some 
common pitfalls in contractual indemnity 
clauses.

Types of Indemnity Clauses

There are loosely six types of indemnity 
clauses, which provide a guide to their 
scope and operation, including:

1. Bare Indemnities – Party A indemnifies 
Party B for all liabilities or losses 
incurred in connection with specified 
events or circumstances, but without 
setting out any specific limitations. 
These indemnities will be silent as to 
whether they indemnify losses arising 
out of Party B’s own acts and/ or 
omissions, and maybe be interpreted 
to have the effect of a reverse 
indemnity

2. Reverse or Reflexive Indemnities – Party 
A indemnifies Party B against losses 
incurred as a result of Party B’s own 
acts and/ or omissions (mostly Party 
B’s own negligence)

3. Proportionate or Limited Indemnities – 
These are the opposite of Reverse 
Indemnities. Party A indemnifies Party 
B against losses except those incurred 
as a result of Party B’s own acts and/ 
or omissions

4. Third Party Indemnities – Party A 
indemnifies Party B against liabilities  
to or claims by Party C

5. Financing Indemnities – Party A 
indemnifies Party B against losses 
incurred if Party C fails to honour the 
financial obligation (ie the primary 
obligation) to Party B (most often 
these are coupled with a guarantee), 
and

6. Party/ Party Indemnities – Each 
party to a contract indemnifies the 
other(s) for losses occasioned by the 
indemnifier’s breach of the contract.

Common indemnity clause  
drafting pitfalls

Scope of Indemnity

Indemnities are often drafted too 
widely seeking to cover third parties 
and circumstances beyond the ordinary 
breach circumstances actionable under 
the common law. In some circumstances 
indemnity clauses also seek to apply even 
when there is no breach of contract by 
the party. A well known instance of this is 
a guarantee where one party indemnifies 
another party for the act, default or 
breach of a third party. Indemnities in 
these circumstances can therefore extend 
into unintended onerous obligations 
which the common law would not 
otherwise impose.

It is not uncommon for a party with 
the most commercial influence and 
bargaining strength in respect of a project, 
particularly where the project is large or 
risky, to insist on indemnities from other 
participants. Such indemnity clauses are 
often drafted in the broadest possible 
terms. The adoption of broad-ranging 
indemnities is not always, however, the 
best tool for achieving  
risk apportionment.

Indemnity clauses in commercial contracts:  
How to achieve desired contractual risk allocation
Senior Associate, Simone Selkirk and Lawyer, Garrett Williams discuss the common 
pitfalls encountered with indemnity clauses and provide some tips on how to avoid 
unexpected consequences.
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Ambiguity in the drafting of an indemnity 
clause presents a risk that the indemnity 
will not be held to cover losses, which 
they expected it to cover. Ambiguity is 
also a risk to the indemnifier that it will be 
held to cover losses that were not within 
their contemplation.

It is important to take care in commercial 
negotiations to confine and document the 
intended scope of the indemnity being 
negotiated and to identify precisely what 
is sought to be achieved economically.

Duration of Liability 

Another significant issue surrounding 
the utility of an indemnity clause is the 
extended time for which it may remain 
available for enforcement compared to a 
claim for breach of contract. Statutes of 
Limitation exist in all states and territories 
of Australia that limit the time by which 
a claim must be brought for breach of 
contract. Normally, the period is 6 years 
for an ordinary agreement, commencing 
from the date of the breach. 

It is critical to understand that the 
limitation period in relation to an 
indemnity clause starts from the date on 
which the indemnifier refuses to honour 
the indemnity. The indemnified party 
would then have a further 6 years from 
that date within which to bring legal 
proceedings to enforce the indemnity. 
Consequently, an action on the indemnity 
to seek recovery of its loss may be 
brought many years after the right to 
bring damages for breach of contract 
has expired. In most instances, parties 
granting indemnities are not adequately 
advised of this potential impact and the 
extended period of risk they are assuming 
as part of their indemnity obligations.

Drafting Recommendations

The precise scope and operation of an 
indemnity will depend fundamentally on how 
it is drafted and the extent to which that 
drafting properly reflects the intention of the 
parties. Some indemnity clause negotiation 
and drafting tips include:

•	 Consider whether or not there is 
a need for an indemnity at all. Is it 
intended that an indemnity give rise  
to greater protection than would 
normally be available for breach of 
warranty or breach of contract?   
If not, the indemnity is not needed

•	 Pay close attention to the drafting of 
the indemnity and do not treat it as a 
“boilerplate” provision

•	 If you are the indemnifier:

 » limit the amount of indemnities 
that you give when entering into 
an indemnity clause. For example, 
you may find adequate protection 
under the common law in relation to 
breaches of contract and negligence

 » consider imposing an express 
obligation to mitigate loss, and

 » limit the time during which claims 
can be brought under the indemnity 
clause. For example, within 6 years 
from the completion of work 

•	 If you are the indemnified party:

 » avoid drafting the clause too widely 
as it risks achieving the effect of being 
read down to exclude even some 
anticipated liabilities, and

 » consider including indemnities for 
breach of contract and negligence in 
addition to the existing common law 
rights.

•	 Take care to confine the effect of 
the indemnity to one that either 
gives rise to damages for breach of 
contract (debt) or damages generally 
(ie compensation). Identify whether, 
in the event of a breach of contract, 
should the effect of the indemnity be 
that:

 » the breach will give rise to other 
remedies under the contract (eg 
termination or liquidated damages 
or rights to payment, suspension  
or termination of payments), or

 » the breach will allow the 
indemnified party to an entitlement 
to a payment, compensation or a 
reimbursement.

Conclusion

The scope and operation of indemnity 
clauses are often misunderstood. Typically 
indemnity clauses arise out of commercial 
negotiations and seek to protect specific 
commercial risks, which almost always 
render indemnity clauses the subject of 
contractual interpretation. The above tips 
are designed to assist you to help avoid 
contractual disputes surrounding contract 
construction and avoid protracted and 
costly after the event interpretation 
of the true scope and enforceability 
of an indemnity clause. If you have 
a commercial negotiation involving 
protection of risk and indemnity or would 
like more information on this topic and 
article please contact the authors.

For further information contact:

Simone Selkirk, Senior Associate 
t  +61 2 9253 3837 

sselkirk@piperalderman.com.au

Garrett Williams, Lawyer 
t  +61 2 9253 9979 

gwilliams@piperalderman.com.au

“Care should be taken with drafting 
indemnity clauses … the manner in 
which it operates may in fact be very 
different to that which the parties 
thought they were agreeing.””

“
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Andrew has been appointed to the panel 
of international arbitrators for the Kuala 
Lumpur Regional Centre for Arbitration 
(KLRCA). The KLRCA was established 
in 1978 to provide institutional support 
as a neutral and independent venue for 
the conduct of domestic and international 
arbitration proceedings in Asia.

Andrew has also been appointed as 
a Fellow of the Philippine Institute of 
Arbitrators. The Philippine Institute of 
Arbitrators is the first learned society in 
the Philippines dedicated to promoting 
private dispute resolution.

Andrew is already a Fellow of several 
other arbitral bodies including the 
Chartered Institute of Arbitrators 
and appears on the arbitral panel for 
organisations such as Australian Centre 
for International Commercial Arbitration 
(ACICA) and the Institute of Arbitrators 
and Mediators Australia (IAMA). In 
addition to his qualifications in arbitration 
he is also a nationally accredited mediator.

While able to act as arbitrator and 
mediator Andrew also acts on behalf of 
clients as counsel and solicitor in various 
forms of litigation and alternative dispute 
resolution.

Andrew Robertson is appointed  
to Asian arbitral bodies
Partner, Andrew Robertson’s expertise in arbitration has recently  
been recognised by his appointments to two Asian arbitral bodies.

For further information contact:

Andrew Robertson, Partner 
t  +61 8 8205 3442 

arobertson@piperalderman.com.au
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